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INTRODUCTION
“Congress shall make no law…abridging the freedom of speech.”1 These ten words embody perhaps the most
simple, elegant, and concise command of the United States Constitution. Indeed, Justice Black noted in his dissent in
Konigsberg v. State Bar that “the First Amendment’s unequivocal command…shows that the men who drafted our Bill of
Rights did all the ‘balancing’ that was to be done in this field.”2 Despite the First Amendment’s facially perspicuous free
speech tenet, the interpretation, limitation, elucidation, and application of free speech protections and values3 has proven to
be one of the modern judiciary’s most obfuscating endeavors.4 The Court and scholars alike have long concluded that
freedom of speech, political speech in particular, is an element inseparable from the democratic process.5 Studies also
indicate that Americans are spending increasing amounts of time at work and that the workplace is becoming perhaps the
primary forum for political discussion outside of the home, yet protection of such dialogue is minimal.6 Thus, given that
political speech is essential to the democratic process and that emp loyers represent nodes of power with tremendous
influence on citizens, it seems inimical to the notion of self-government that the workplace could be a zone where an
employer may quash the right to freedom of political speech arbitrarily or capriciously.7
Part I of this article will discuss the value that democratic society places on freedom of political speech. In doing so,
this author hopes to establish that unfettered political speech is not only desirable but also essential to the proposition of selfgovernment. The frameworks developed by Professors Meiklejohn, Chafee, and Emerson will ultimately prove useful for
this task.
Part II of this article will explore how the Court has treated the issue of speech in the workplace. Of particular
importance is the distinction the Court has drawn between public and private employees.
Part III of this article will discuss whether the workplace speech should properly be included within the definition of
public discourse. There is considerable scholarly debate on the question of the proper realm of workplace speech and the
works of Professors Post and Estlund provide valuable insight.
Part IV of this article will explore the need for protection of workplace speech if it can be ascertained that workplace
speech is properly part of a democratic discourse relevant to self-government, particularly given the rise of participative
management techniques in the contemporary workplace. Some have suggested that the use of participative management
programs represent a trend toward the democratization of the workplace. Professor Yamada’s work will play a role in so
determining.
Part V of this article posits a tentative solution to the problem of limited political speech in the workplace. Where
the First Amendment applies directly, a broader reading of the public concern test seems desirable; where the protections of
the First Amendment do not apply directly, federal legislation incorporating First Amendment values ought to be enacted.
I.

FREE SPEECH VALUES IN A DEMOCRATIC SOCIETY

Before one can begin to tackle the issue of whether the workplace represents an appropriate forum for dialogue
regarding matters of politics, a fundamental question must be addressed: what are the values associated with free speech?
More specifically, why should freedom of political speech receive the highest degree of protection under the aegis of the First
Amendment? Noted scholars, such as Alexander Meiklejohn, Zechariah Chafee, and Thomas Emerson have debated this
question and constructed various theoretical models to explain the importance of free political speech. One must realize that
while scholars have long debated the degree to which speech is to be protected, there is a common thread amongst the several
frameworks: they all conclude that some form of free speech is necessary to the proposition of democratic self-government.
A. Meiklejohn’s “Essential” Speech
Alexander Meiklejohn posited that the essence of free speech is related to its ability to foster enlightened selfgovernment.8 To Meiklejohn, the need for free speech centers on a managerial framework designed to accomplish a
communal end via an electoral process. The optimal managerial structure is compared to the “American style” town
meeting.9 The participants in this structure meet as political equals with duties to think and express their thoughts while
listening to the thoughts of others pursuant to the business at hand. The concept of voting “wise decisions” is the ultimate
value of free political speech. Indeed, Meiklejohn states:

As the self-governing community seeks, by the method voting, to gain wisdom in action, it can find it only
in the minds of individual citizens. If they fail, it fails. That is why freedom of discussion for those minds
may not be abridged…It is the mutilation of the thinking process of the community against which the First
Amendment to the Constitution is directed [emphasis in original]. The principle of freedom of speech
springs from the necessities of the program of self-government…It is a deduction from the basic American
agreement that public issues shall be decided by universal suffrage.10
Despite these impassioned words, it is important to understand that Meiklejohn does not advocate the need for
completely unrestricted political speech. Indeed, the First Amendment is not “the guardian of unregulated talkativeness”, nor
does it guarantee that all citizens will have the opportunity to speak in all public debates.11 Despite the assertion that “what is
essential is not that everyone shall speak but that everything worth being said shall be heard”, we are left with the proposition
that some degree of unfettered political speech is necessary to the process of self government. Meiklejohn has apparently
confined the need for free political speech to a very limited venue. One must ask, however, is the “town meeting” or the halls
of the legislature the only proper forum for discussion related to the process of self-government?
B. Chafee’s First Amendment Functions
Zechariah Chafee, Meiklejohn’s contemporary, conceptualized the need for freedom of political speech in a
different fashion than did Meiklejohn. Conceptual differences notwithstanding, both recognized, as the Court has, the need
for political speech to be “uninhibited, wide open and robust.”12 Chafee posits that one of the most important functions of
society and government is the discovery and spread of truth on matters of public concern.13 The freedom of speech furthers
that objective. Censorship of ideas through force exacerbates the possibility that the truth seeking function will misfire.
Chafee believed that truth loses its natural advantage in the face of the power of censorship.14
Unlike Meiklejohn, who asserted that the First Amendment shielded managerial decision making as the primary
value of free speech, Chafee asserted that the value of speech, aside from its truth seeking function, is its promotion of
individual and social interests.15 The First Amendment thus serves to protect those interests. Free speech facilitates both the
individual need of persons to express their opinions on “matters vital to them if life is to be worth living” and the “social
interest in the attainment of truth, so that the country may not only adopt the wisest course of action but carry it out in the
wisest way.”16 One need not make a great leap of faith to conclude that political speech falls within bounds of both the
private and public speech to which Chafee accords protection. Thus, Chafee’s model, in protecting both private and public
speech interests, is far broader in terms of according protection than Meiklejohn’s.17
Exactly what lessons can be learned from Chafee’s model? First, free political speech is not only valuable but is of
the utmost importance because said speech is coterminous with the social discovery of general truths. Second, the First
Amendment is considered a guarantor of free political speech. Third, an argument indicating that perhaps the overt forums of
the political process are not the only places where speech should be accorded a degree of protection develops.
C. Emerson’s Foundational Speech Values
Professor Thomas Emerson takes a slightly different tack than Meiklejohn and Chafee. Emerson examines the value
of speech from the perspective and ideals of the American founders. According to Emerson, the founders hoped to instill
“four basic functions of a system of expression” in the burgeoning United States.18 First, the founders viewed freedom of
expression, like Chafee, as a mechanism of arriving at truth via the vigorous discussion of fact and testing of opinions.19
Second, freedom of expression was an essential element to the democratic political process; the founders believed that free
expression provided the cornerstone of the development individual judgments necessary to arrive at collective decisions.20
Third, the founders believed that free expression provided a means of social control.21 Finally, according to Emerson, the
founders believed that freedom of expression provided a means of individual fulfillment.22
D. Summary
There exists a decided similarity between the speech values of the founders, as articulated by Emerson, and those of
Meiklejohn and Chafee. All three views indicate the need for free political speech for purposes of collective decision making
and the discovery of truth. Meiklejohn and Chafee merely emphasize the primacy of certain aspects of the need for free
political speech within their respective frameworks. Yet one cannot help but see that some degree of free and uninhibited
political speech is necessary to the proposition of self-government. There is a consonance among the arguments of the
aforementioned commentators that the First Amendment exists for the protection of political speech. Thus, the question
becomes where are the boundaries of free political speech and does workplace speech fall within those boundaries?
II. COURT TREATMENT OF SPEECH IN THE WORKPLACE

As previously stated, the courts have wrestled with the issue of defining the boundaries of the freedom of speech for
much of the past hundred years. In the matter of protecting the right of employees to exercise rights guaranteed under the
First Amendment, the Court has been less than consistent in according similar protections to all employees. The distinction
drawn by the Court as to who will be protected is based on a public/private status. By examining the recent cases of
Pickering v. Board of Education23 , Connick v. Myers24 , Novosel v. Nationwide Ins.25 , and Schulz v. Industrial Coils
Incorporated.26 , the tension between the employment at will doctrine and the speech protections granted by the First
Amendment becomes apparent.
A. Pickering v. Board of Education
Marvin Pickering was a teacher in Township High School District 205 in Illinois. Following the defeat of a tax levy
in District 205, Mr. Pickering wrote and published a letter criticizing the Board of Education’s allocation of funds amongst
academic and extracurricular activities as well as the manner by which the superintendent of schools informed (or failed to
inform) the districts taxpayers of the real reason behind a request for additional tax revenues.27 Mr. Pickering was released
from his employment with said school district after the letter appeared in a local newspaper. The State of Illinois required
that school boards conduct full hearings regarding teacher dismissals. The board charged that many of Mr. Pickering’s
statements had been false, impugned the motives, honesty, competence etc. of the school administration and generally
concluded that the publication of the letter was detrimental to the efficient operation of the school.28 Pickering then sued the
School Board arguing that his termination was unconstitutional, claiming it violated his freedom of political speech protected
under the First and Fourteenth Amendments.
The analysis of the Court hinged on Pickering’s status as an employee of the State of Illinois. The Court turned to
its previous ruling in, amongst others, Keyishian v. Board of Regents29 that the state may not condition public employment
upon, nor condition continued employment upon, a relinquishment of First Amendment rights.30 However, it cannot be said
the state, as an employer, does not have a legitimate interest in regulating the speech of employees differently than citizens in
the general public.31 The Court ruled that the key question is how to arrive at a balance between the interests of teachers, as
public employees, to comment on matters of public concern and those of the state in promoting the efficiency of its
operations through its employees.32 From the facts at hand, the majority concluded that, while at times factually inaccurate,
Pickering’s letter: 1) did not hinder revenue raising (the letter was published after the tax increase was rejected); 2) the
factual inaccuracies were matters of public record which the board could have easily refuted via its own publication; 3)
accusations were matters of opinion clearly related to public interest (the assertion that too much money is being spent on
athletics cannot be demonstrably proven false); 4) did not impede his ability to perform his job or generally interfere with
school operations. Thus, absent proof that false statements were knowingly and recklessly made by Pickering and absent any
evidence of interference with school operations, the Court held his interest in speaking on matters of public concern to be of
greater weight than the state’s need to regulate employee speech.33
B. Connick v. Myers
Sheila Myers was employed as an Assistant District Attorney in the Orleans Parish in Louisiana. Myers served as a
criminal prosecutor for 5 and one half years during which time she performed her duties competently.34 Myers was then
informed that she would be transferred to a different department of the criminal court. Myers strongly opposed the transfer
but was notified that the transfer would take place despite her objections.35 Myers then prepared and distributed a
questionnaire to fifteen other assistant district attorneys, soliciting their opinions regarding office transfer policies, office
morale, level of confidence in supervisors, the need for a grievance committee and degree of pressures felt to work in
political campaigns.36 Myers was subsequently terminated for her refusal to accept the transfer and because her questionnaire
constituted insubordination.37
The Court held that it has been established that the state cannot condition employment in government upon an
agreement to relinquish all First Amendment rights.38 However, the state does have an interest as an employer that
necessitates the regulation of employee speech differently than speech by the general populace in order to maintain stability,
efficiency, and close working relationships within the office. Thus, the Court relied on Pickering v. Board of Education39 ,
which developed a balancing test weighing the interests of the state as an employer in regulating speech against those of the
employees right to comment upon “matters of public concern”. While the District Court held that the survey as a whole
related to the effective functioning of the District Attorney’s office and was thus a matter of public concern, the Supreme
Court disagreed, holding that only the portion regarding pressure to work on political campaigns was a matter of public
concern.40 In so holding, the Court examined the content, form and context and concluded that the bulk of the questionnaire
were matters of personal interest and only the pressure to work on campaigns fell under the rubric of “public concern”.41 The
majority ruled that while such “personal workplace speech” is not without all protection, only under rare circumstances is the
federal court the proper place to resolve questions relating to government employment decisions.42 Because a portion of the
speech was a matter of public concern, the Court applied the Pickering balancing test. The Court ruled that the First

Amendment concerns were limited and did not require the state to tolerate speech that would disrupt office conditions and
undermine working relationships.43
C. Novosel v. Nationwide Insurance Co.
John Novosel was an employee of Nationwide Insurance from 1966 until his discharge in 1981.44 He had advanced
through the corporate ranks, was unmarred by disciplinary actions, the recipient of several promotions, and was a candidate
for a divisional claims manager position. In October 1981, a memorandum was circulated throughout the Nationwide Office,
soliciting all employees to actively participate, in various ways, in the corporate sponsorship of Pennsylvania’s “No Fault
Reform Act”.45 Novosel was in personal opposition to the proposed Act and refused to participate in the solicited activity.
Novosel was then discharged for, he claims, for refusing to participate in the employer’s political activity and sued for
wrongful discharge on several bases. Novosel’s most important claim for the purposes of this article is his claim of discharge
in opposition to public policy.46
The Third Circuit Court of Appeals did indeed find that Mr. Novosel had cause of action to sue under the law of
Pennsylvania, citing in particular Geary v. United States Steel Corporation47 . The court held in Geary held that “where the
complaint itself discloses a plausible and legitimate reason for terminating an at-will employment relationship and no clear
mandate of public policy is violated thereby, an employee at will has no right of action against his employer for wrongful
discharge.”48 Despite the holding in Geary, the language of the opinion was construed to provide legal remedy to private
employees in wrongful discharge cases.49 The court of appeals subsequently held that cognizable expression of public policy
could be found in either the First Amendment to the federal constitution or under Article I, section 7 of the Pennsylvania
constitution.50 The court then asserted that the political beliefs and associations of employees are at the core of protected
First Amendment protections. While there is no state action involved in this case and direct implication of the First
Amendment is difficult, the Amendment and attendant case law have value in implicating a clear public policy preference
regarding the acceptability of using hiring/firing to coerce employees to political action.51 Perhaps most importantly, the
court then established the factual bases necessary to argue wrongful discharge based on the public policy exception to at-will
employment. The factual bases established by the Third Circuit Court were drawn from the rulings in Pickering and Connick
and are as follow:
1)

Whether, because of the speech, the employer is prevented from efficiently carrying out its
responsibilities; 2) whether the speech impairs the employee's ability to carry out his own
responsibilities; 3) whether the speech interferes with essential and close working relationships; 4)
whether the manner, time and place in which the speech occurs interferes with business operations.52

D. Schulz v. Industrial Coils Incorporated
Schulz was an employee at Industrial Coils' Baraboo, Wisconsin plant.53 In 1982 he wrote a lengthy letter to the
editor of the local newspaper, the nature of which was highly critical of the company and several of its officers. The letter
itself touched on the ostensibly “public issue” of belittling of school teachers by the Baraboo community; however, the letter
also excoriated the president of the local school board, who happened to be an officer at Industrial Coils, for the manner in
which the company was run.54 Schulz was fired after the publication of the letter.55 Schulz subsequently sued Industrial Coil
claiming that his discharge was wrongful as it was grounded solely upon his exercise of free expression, and thus
contravened express public policy of Wisconsin.56
The court began under the assumption that Schulz is an employee at will. The court had established in Brockmeyer
v. Dun & Bradstreet57 a narrow exception to the employment at will doctrine, holding that an employee has a cause of action
for wrongful discharge when the discharge is contrary to a fundamental and well-defined public policy as evidenced by
existing law. The court emphasized that this exception is limited in nature.58 It is the burden of the plaintiff to show that the
he has been terminated contrary to a fundamental public policy.59 Schulz asserted that his dismissal violated a clear public
policy, namely article 1, section 3 of the Wisconsin constitution, which holds that "Every person may freely speak, write and
publish his sentiments on all subjects, being responsible for the abuse of that right.”60 The court held that Schulz was fired
because of the derogatory remarks regarding corporate management in the letter. However, the remarks were mixed with
commentary on a public issue and Wisconsin constitution’s free speech clauses do articulate a clear preference for speech
activities.61 The question becomes whether public policy was contravened by Schulz’s release. The appeals court cited
Connick v. Myers62 and indicated that employer’s need not tolerate speech that would undermine authority or discipline, or
are otherwise disruptive of office routine or employment relations, in the name of a limited free speech interest.63
E. Summary
Given the cases above, one can see that in drawing the line between acceptable and unacceptable speech activities in
the workplace, the Court has construed the right to said speech activities in a very narrow fashion indeed. Pickering

reiterated said right for public employees to the extent that employee speech does not subvert the normal operations of the
workplace. Connick narrowed the boundaries of acceptable speech in the workplace and seemed to indicate the speech must
not merely be of public interest but of a substantive public interest.64 Novosel and Schulz represent the proposition that
private employers have near total authority to terminate employees for speech conduct, unless the employee happens to file
suit where a public policy exception to the at will employment doctrine is recognized.65 Thus, the proper question is not
whether the Court should engage in judicial line drawing with respect to workplace; rather, one must ask whether the line
drawn by the Court is normatively desirable. The next section addresses the conceptual nature of public discourse and the
how the workplace as a speech forum fits into said concept.
III. WORKPLACE SPEECH AND THE BOUNDARIES OF PUBLIC DISCOURSE
If indeed free political speech is essential to the concept of the democracy, the concept of public discourse is the
logical extension of that value. Cynthia Estlund indicates that public discourse consists of political deliberation that engages
citizens in a way that transcends the ballot box and in a fashion that improves the quality of political decisions.66
Considerable debate exists as to whether the workplace is properly a forum for public discourse and whether such speech
should receive protection of the First Amendment.
A. Public Discourse as a Theoretical Construct
Robert Post states that one of the primary purposes of the First Amendment is the establishment of a protected space
for public discourse.67 However, the continuation of this public space presupposes knowledge of what a public is and what
its discourse is contingent upon. Some have suggested that a public comes into existence when group confrontation arises
regarding the normative value of the rules (implicit or explicit) that govern behavior patterns and resulting judgment of
consequences in a society sufficiently complex that multiple and incompatible group behaviors arise.68 What guarantees the
continuation of the public is the ability of groups to engage in discourse.69 Thus, an appropriate question to ask is whether
persons interacting in the workplace could be described as a “public?”
i. Discursive Preconditions: The Building Blocks of a “Public”
The continuation of public discourse is dependent upon at least five preconditions. First, the community in question
must contain a plurality of cultures and traditions; the behavioral norms of a homogenous community will not provide the
necessary catalyst to spring discourse free from the regulatory effect of said norms.70 Second, the community in question
must value heterogeneity such that mechanisms are in place to counteract powerful tendencies toward uniformity.71 Third,
the participants in the discourse must be subject to a degree of common social stimuli; the community must have something
in common to talk about.72 Fourth, participants need to have a reason to enter the extra-communal discourse; Post cites the
marketplace as one of the most visible public spheres.73 Individuals from various groups interact in a venue where decisionmaking proceeds based on common assumptions about profit, not cultural traditions. Fifth, public discourse requires a set of
commonly available, accepted standards of evaluation and meaning; the participants need to be able to understand each
other.74 The balance required to achieve this fifth requirement of discourse is extremely difficult to achieve. If the
participants share too many standards of behavior and cultural norms, they cannot fulfill the first requirement of discourse,
communal heterogeneity; if the participants are so different that they share to few sets of tradition that there exist no common
standards of interpretation and evaluation, any discourse becomes absurd.75
ii. Workplace Speech: Part of the Public?
To decide whether a workforce could be conceived of as a public, one must analyze the workforce according to the
aforementioned preconditions. As previously stated, a relatively heterogeneous community with varying cultural viewpoints
is a necessary element of a public. The workplace may actually be the single most important arena for interaction between
adults of different racial, ethnic, and class backgrounds.76 Research indicates that even in the present day, living patterns,
secondary education, religious congregations, and voluntary associations tend to be dominated by members of a single race.77
Professor Estlund notes that while true workplace integration remains far from complete, studies indicate that work is one of
the most significant sites in which interracial interaction occurs.78 Further credence is lent to this position considering that
while great strides in racial and ethnic integration have been made in the field of higher education and the military, these
segments affect only a small portion of potential participants in the public discourse and generally only for a limited time.79
Consequently, for the majority of the potential participants in public discourse, the workplace becomes the primary site for
regular cross-cultural exchanges. The problem of partial integration remains, however, as comparative matter, the workplace
seems to satisfy the precondition of diversity at least as well as other domains considered part of the public.
The second precondition of a public is the value of heterogeneity and the presence of mechanisms designed to
counteract tendencies toward uniformity. The workplace may actually be well suited to achieve the continuation of

heterogeneity as a community value. While tendencies toward uniformity exist in the workplace as in other forums, the
workplace is significant because businesses, unlike purely private groups, are subject to significant governmental
regulation.80
“It shall be an unlawful employment practice for an employer: (1) to fail or refuse to hire or to discharge
any individual, or otherwise to discriminate against any individual with respect to his compensation, terms,
conditions, or privileges of employment, because of such individual’s race, color, religion, sex, or national
origin; or (2) to limit, segregate, or classify his employees or applicants for employment in any way which
would deprive or tend to deprive any individual of employment opportunities or otherwise affect his status
as an employee, because of such individual’s race, color, religion, sex, or national origin.”81
The previous quotation is part of Title VII of the Civil Rights Act of 1964; the Act stands out as a control
mechanism designed to preserve and inculcate the values of diversity in the workplace community. Some might argue that
Title VII’s chief purpose is to remedy explicit hierarchies of class, race, and sex in the workplace; that the workplace does not
voluntarily accept communal heterogeneity; thus the workplace fails to satisfy the second precondition of a public. However,
this author argues that the workplace is not a compartmentalized forum82 ; values are omnipresent and tend to span the
boundaries between different forums of discourse, in this case between a workplace forum and an explicitly political forum.
That the initial impetus for the value of diversity originated outside the workplace does not necessarily indicate that
communal diversity is not currently valued in the workplace. Results of an ongoing New York Times study, focusing on the
New York area, indicate that as many as 94% of job seekers would rather work in a diverse workplace, 77% seek a diverse
workplace in their next job, and 76% say that diversity improves the work environment.83 While one must be careful of
making gross generalizations, the results of the New York study, at the very least, suggest that workplace diversity is
becoming of greater importance to both prospective job seekers and hiring managers.
The third public precondition is that of common social stimuli. Given the volume of time that Americans spend in
the workplace, interaction with coworkers is the most significant interchange outside of the home.84 It cannot be gainsaid
that employees have numerous opportunities for interaction before work, after work, on breaks and lunches, and during the
conduct of work itself. The fact that employees tend to interact with many of the same coworkers on a regular basis fosters
discourse that frequently transcends casual conversation about sports or popular culture to discussion of news and political
events.85 The ubiquitous nature of news services, both broadcast and print, practically assures that employees will be
exposed to a certain degree of similar stimuli, particularly significant national news while the relative geographic closeness of
employee domiciles provides the potential for exposure to a more local breed of stimuli.86 Therefore, the workplace
community seems to satisfy the common stimuli precondition of a “public.”
The next precondition of a “public” is a reason to enter into the extra-communal discourse. As previously stated,
Post cites the marketplace as one of the more common public spheres where decisions are based on facts and news rather than
upon tradition.87 It seems far more likely, however, that employees enter into the workplace and the attendant dialogue based
on the basic economic necessity of earning a living. Clearly, participants have a significant interest in entering the discursive
forum of the workplace, satisfying the fourth precondition of the public.
The final precondition of a public is the presence of a set of commonly available standards of evaluation and
meaning, yet not share too many standards such that participants fuse into single community. Again, the workplace may be
able to supply the necessary b alance between standards and diversity. How? Common assumptions about, and commitment
to, firm missions/principles and the enhancement of stockholder value drive successful business decisions.88 Employees must
subordinate themselves to these goals, all of which require a degree of unity in thought and evaluative standards. However,
workplace diversity initiatives and control mechanisms, like Title VII, ensure that workers of diverse backgrounds are subject
to a level playing field within the firm. Given these controls, workers are forced to adopt common sets of meaning with
regards to firm business yet maintaining a degree of autonomy, particularly related to their political views; discourse may
flourish as a result.
Therefore, certain characteristics of the workplace suggest that it may be amenable to the creation of a public
sufficient to engage in discourse. However, there exists a legitimate concern about the power relationships that characterize
the typical workplace and the effect that such power structures have on the degree of autonomy that workers exercise in their
discourse.
B. Workplace Discourse and the Problem of Power
Though this author argues that employees may constitute a public, there are certain problems associated with the
nature of the workplace that cast doubt upon its ability to function as a medium of public discourse. One of the problems
associated with speech activities in the workplace is the notion that the time spent at work is spent pursuant to the business
goals of the employer; speech activities do not necessarily fall within the employer’s business goals. This assertion is
strongly supported by the relatively free reign given to employers to “monitor, censor, and punish communication among

coworkers.”89 Such power relationships are pervasive within the workplace and tend to place participants in discourse on
unequal footing.90
Philosopher Jurgen Habermas states that the purpose of public discourse is the creation of an uncoerced common
will pursuant to the task of self-government.91 To achieve an uncoerced public will, a regulative structure designed to foster
substantive equality amongst participants must be imposed, such that the only persuasive force in the debate is that of rational
argument.92 Habermas terms this structure “the ideal speech situation.”93 Thus, a quandary exists. How can the workplace
be utilized as a forum for public discourse given the disparities of power inherent in the hierarchically organized business
environment?94 Indeed, one could argue that because the only entity capable of imposing an ideal speech situation on the
working environment is the state, the continuity of and uncoerced nature of resulting discourse is questionable. The purpose
of self-governance is subverted by the govern mental imposition upon the discourse.
A further problem is that the wide-open and uninhibited nature of free speech that is normatively desirable cannot
occur in the workplace due to the need for rules of civility that are beyond the scope of the discourse.95 How can workplace
discourse be considered robust if the “rules of the road” themselves are not subject to the discourse? Post terms this problem
the paradox of public discourse and would argue that given the explicit presence of the paradox in the workplace, it is a
forum incompatible with optimal public discourse.96
One cannot deny that power relationships are present in the workplace and the presence of civility rules, like Title
VII, preclude the possibility of completely unfettered discourse.97 Despite these problems, this author suggests that to
eschew protections on the aforementioned bases alone is undesirable. While Habermas’s ideal speech situation, a structure
that strips the participants of their power disparities, is attractive as an ideal, implementation of such an ideal is extremely
problematic.
Habermas assumes that state action can, in fact, neutralize power disparities amongst discursive cohorts. Doubtless,
the state can impose a temporary legal neutralization of power relationships; indeed this author suggests that the imposition
of a legal remedy is essential to solving the problem of limited political speech in the workplace. This author argues,
however, that no state action can completely mitigate the power relationship inherent in the workplace. It seems as though
Habermas assumes that the subordination of hierarchical power to a set of discursive rules engenders a state of complete
power mitigation. While a discussion between the corporate chief executive and a mid-level manager may take place in a
legally enforced, power neutral status, the mid-level manager remains aware of the fleeting nature of the power neutrality and
may tailor dialogue accordingly. If indeed Habermas’s ideal speech situation can only be achieved in a state of total power
neutrality, workplace speech will assuredly be unable to function as an exemplary forum of discourse pursuant to selfgovernance. Yet to argue that discourse relevant to governance does not occur in the workplace or that such discourse should
not receive protection merely because of an inability to completely satisfy an ideal theoretical construct is foolish.98
Much the same can be said for Post’s argument that wide-open discourse cannot occur in forums that are governed
by rules of civility. While workplace debate may not be fully robust in terms of Post’s critical interaction/rational
deliberation99 model, it cannot be gainsaid that discourse relevant to self-government does occur in the workplace; to deny at
least a de minimus set of protections to such speech denigrates the value that democratic society places on political speech.
Practical considerations, such as the increasing amount of time spent in the workplace and sociological data indicating the
rising importance of the workplace as a site of interaction regarding matters political must factor into the equation. To deny
speech potentially relevant to democracy protection on the basis of abstract theory alone, absent practical considerations,
seems likely to be dangerously under-inclusive.100
IV. THE NEED FOR PROTECTIONS: PREVAILING WORKPLACE NORMS
While this author argues that workplace speech is indeed a proper forum for public discourse, speakers may have
difficulty directly accessing the protections of the First Amendment101 ; it seems quite clear that the values ensconced within
the First Amendment constitute a preference for free speech and should not disappear entirely because one is in the
workplace.102 Given that workplace communities fulfill the definition of a public and evidence suggests that discourse occur
in the workplace, there exists a clear need for establishing protection of political speech in the workplace, despite the
troubling inability to establish power neutrality. Also, recent developments in managerial philosophy, like participative
management103 , that suggest consonance with free speech values indicate a preference for and a need to protect employee
speech.
A.

Yamada’s Indicators of Chilled Speech

Yamada suggests that there are five major indications that workplace speech is being chilled to the detriment of
discourse. First, workers have a strong interest in self- censorship based on changing expectations about labor structures and
economic insecurities.104 No longer can a worker expect to establish a long-term relationship with a firm; outsourcing,
temporary help, and part time workforces have become the norm rather than the exception, particularly given the trend away
from a manufacturing based economy.105 Media coverage of “downsizing anecdotes”106 and the individualistic attitude of
many workers further reinforce the need to self-censor speech in the pursuit of job security.107

A second indicator of chilled speech relates to the decline in membership in unions and related forms of worker
representation.108 The collective bargaining process allows workers to collectively address key issues such as job security,
compensation, working conditions, and the disciplinary process. At-will employees have no comparable mechanism for
protection, with the exception of anti-discrimination legislation, from arbitrary dismissal and will be less willing to
participate in speech activities without explicit protection.109
Third, as information technology has become more prevalent, so has electronic monitoring of employees. Yamada
asserts that nearly two-thirds of employers record employee e-mail, voice mail, phone calls, and review computer files; some
employers do not inform employees of such monitoring.110 Advocates of monitoring employees via electronic means
analogize the situation to days of yesteryear when the employer merely looked over the shoulder of the employee as a means
of supervision; however, unlike the past, when employees knew when the boss was looking over one’s shoulder,
contemporary employees never know when the employer might be looking.111 It constitutes no great leap of faith to believe
that Orwellian monitoring of this type has a chilling effect on both legitimate and illegitimate employee activities.112 The
question becomes whether the price of restrained speech is one that society be willing to pay?
Fourth, Yamada cites growing corporate social and political partisanship as having the potential for chilling
employee speech.113 Though Yamada admits that the rise of corporate commitment to social values has had a positive effect,
it is possible that that commitment to firm social/political philosophy creates a screening mechanism designed to keep certain
applicants out while creating a new requirement for current employees hoping to keep their jobs.114 Though there is little
sociological data available as evidence of quashing speech, Novosel suggests that there may indeed be a quid pro quo
pressure applied to employees who speak out against the “party line.”115
Finally, the simple fact that employees are spending more time on the job than in previous years necessarily
decreases the potential time spent in speech activities outside the workplace.116 Thus, the workplace as a site of discourse
and self-expression becomes far more important.
B. Participative Management and Democratic Values
As indicated by Yamada, there seem to be ample reasons available indicating that workplace speech is subject to a
chilling effect. Yet it cannot be gainsaid that the last twenty-five years have seen revolutions in management techniques 117 ;
one must ask if it is possible that modern participative management techniques encompass many of the same values as
democratic society. If so, one could assert that an increased level of free speech in the workplace is appropriate.
There are numerous values associated with the democratic process. Among those values most associated with the
need for free speech is the notion of pluralistic participation in the political process; participation in the political process is
inextricably linked to a process of national self-determination and preservation. Pluralistic participation in the political
decision making process also allows social issues to framed in multiple perspectives; discussants of varying perspectives are
expected to clash and reconcile their views in terms of a common policy. Participation increases discussant efficacy by
fostering a sense of ownership in collective decisions. This is not to suggest that all discussants will agree with the decision;
however, the discussants will have been able to voice objections and suggest alternative views. Thus, the running discourse
reconciling multiple viewpoints leads to a fuller, more robust decision. One of the purposes of the First Amendment is to
preserve the space necessary to a robust decision making process.118
Unlike the American political process, the workplace has not been traditionally viewed as inclusive in terms of
participation.119 Yet Thomas Cummings suggests that the contemporary American managerial landscape is dramatically
different from times past; Cummings asserts that for contemporary organizations to make timely decisions, generate new
ideas, implement new technologies and competitive techniques requires a highly involved workforce.120 There seems to be
an apt parallel between the realm of the political participation and business decision-making. Much as political decision
making requires multiple perspectives to construct policies that are conducive to the survival and prospering of the collective,
the aforementioned statement by Cummings, seems to indicate that full utilization and participation of employees is
necessary to activities that ensure commitment to firm goals and firm survival.
Cotton posits that the goal of participative management programs is to implement participative processes designed
to encourage employee commitment to organizational success.121 Without doubt, “organizational success” encompasses the
maintenance, growth, and perpetual continuity of the firm. 122 A concurrent effect of the participative management
philosophy is the demonstration of a preference for democratic values. There are techniques of note that provide evidence
linking the values of workplace participation with pluralistic political participation and thereby indicating a preference for
free speech values. These techniques include, most notably, self-directed work teams.
Self-directed work teams are groups of no more than fifteen employees who essentially take over the functions of a
production supervisor and are given the opportunity to make group decisions regarding day-to-day work operations.123 Team
members in a production area decide how the team manpower will be distributed, what types of maintenance should be
performed, as well as interacting with suppliers and customers of the internal and external variety.124 In certain systems, the
team even takes over certain administrative functions such as making performance appraisals as well as making decisions
regarding hiring and firing.125 The self-directed work team is premised on both participation and autonomy; the team is
required to reconcile dissimilar plans for daily operation into a unified plan while maintaining the commitment of the

dissenting individuals to the both the plan and the process. This requirement of team autonomy and reconciliation of
different operational plans necessarily requires and values a degree of freedom in terms of speech norms.126 Indeed, the
process of the self-directed work team could be viewed as a quasi-microcosm of the political process, at least in terms of
participative structure and associated values. It would be incorrect to argue that such self-directed work teams are a part of
all workplaces; however, their increasing importance indicates a preference for a degree of free workplace speech, a
preference that should be fostered and protected by federal legislation.127
V. INEFFICACIOUS WORKPLACE SPEECH: A LEGISLATIVE SOLUTION?
Drawing upon the previous discussion, one can see that there are numerous sources indicating a value preference for
robust speech on political issues. Evidence, including sociological studies that indicate the presence of political dialogue in
the workplace, the increasing use of participative management techniques, and prevailing workplace norms that have a
chilling effect on speech suggest a need for protection of workplace political discourse. Given the existing dichotomy
between the value preferences for political speech and the currently narrow vision of acceptable workplace speech adopted by
the federal courts, this author suggests that federal legislation be enacted as a leveling mechanism, designed to offset the
power disparity between employer and employee. The legislation should provide a uniform cause of action for persons who
have suffered adverse employment action as a result of their speech and is premised on two assumptions: first, a balance must
be struck between the employer’s right of control and the employee’s right to speech; second, this balance exists regardless of
the public/private status of the employee. Thus, the proposed legislation represents a blending of the public policy exception
to the employment at will doctrine and the balancing test articulated in Pickering.128
While tempted to suggest that legislation protecting employee speech rights ought to be both broad and pervasive,
this author recognizes that it is well established that the right to free speech is not absolute, regardless of the forum. 129 The
workplace is no different; practical matters must be taken into consideration. The workplace is, after all, a place of business;
to suggest that an employer need tolerate speech of an excessively unruly and disruptive nature would represent a legitimate
burden upon the employer’s conduct of business.130 On the other hand, however, it is not inconceivable that the law should
be willing to accept inconveniencing the employer in the name of a more perfect polity. Consequently, drawing the line
between acceptable and unacceptable speech is a matter of considerable difficulty.
Rather than leave the question of what speech ought to be protected by the proposed legislation to the vagaries of
judicial interpretation, this author proposes that the statute encompass all speech that is not disruptive and does not violate
other federal statutory provisions. Protecting a broad range of speech is consistent with the notion that public discourse
should be unconstrained by categorical definitions.131 The Third Circuit Court of Appeals in Novosel132 articulated an
exemplary test that, with some modification, serves as an ideal evaluative basis for determining whether workplace speech is
considered disruptive and is worthy of legal protection. There ought to be three evaluative bases that constitute the modified
Novosel test. First, does the speech substantially interfere with the employee’s official working duties? Second, does the
speech substantially interfere with and impose an undue hardship upon the normal operations of the business based on the
time, place, and manner of the speech? Third, does the speech undermine essential, close working relationships? With such
guidance, the application of the modified Novosel test is left to the judiciary in the hopes that the speech values so highly
revered in other discursive forums become inculcated in the workplace.
CONCLUSION
The First Amendment serves as both gospel and shield to the American political system; it is a document that serves
as an authoritative source of values and as a procedural protector of said values. The speech values of the First Amendment
are not simp ly of the pedestrian variety but rather those upon which the continuity of our democracy is based. Consequently,
it seems unthinkable that national commitment to those values should cease to exist the moment one enters the workplace.
As Americans spend an increasing portion of their lives in the workplace, opportunities to dialogue about matters of political
and social importance elsewhere necessarily diminish. The analytical framework and tentative solution provided in this
article is but one of many potentially viable solutions to the problem of unprotected workplace speech. While the pros, cons,
merits, and faults of such frameworks should be vigorously debated, one must recognize that whatever alternative is adopted,
the fundamental commitment of said alternative to the proposition of unfettered speech is paramount.
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